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1 . This opinion contains Indications relating to the following items: 
0 Box No. I Basis of the opinion 

□ BoxNo.il Priority 

® B °* N °- v asaasassssia-"'''- 

□ Box No, VI Certain documents cited 

SI Box No. VII Certain defects In the international application 
B Box No, VIM Certain observations on the intewatrortal application 
2. FURTHER ACTION 

will not be so considered &b ' 1fl ' s ( b > »>«t wntten opinions of this international Searching Authority 

SSt^&A^^^ 

month, from the date ^X^frm™^*^™^ ^ am ? n ? men before the expiration of three 
whichever expires later, PCT/!SA£2o or before the exp ,rahon of 22 months from the priority date, 

For further options, see Form PCT/ISA£20. 
3 , For further details, see notes to Form PCT/}SA£20. 
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_ Box No. t Basis of the opinion 



[under Rules 12,3 and 23.1(b)) iransiatI ° n tumisned for the purposes of international search 

a. type of material: 

El a sequence listing 

O lable(s) related to the sequence listing 

b. format of material: 

t£l in written format 

El in computer readable form 

c. time of filing/furnishing: 

El contained in the international application as filed. 

□ filed together with the international application in computer readable form. 

B furnished subsequently to this Authority for the purposes of search. 

4. Additional comments: 
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Box No - lv _ Lack of unity of invention 



1 ■ □ In response to the invitation (Form PCT^SA506) to pay additional foes, the applicant has; 

□ paid additional fees. 

□ paid additional fees tinder protest. 

□ not paid additional fees. 



■ 8 ^S^TSSS^^ 0 ''^^ 



it compfied with and chose not to invite 

3. This Authority considers mat me requirement of unity of invention in accordance with Rule 13.1 , 13.2 and 1 3 . 3 , 

□ complied with 

B not complied with for the following reasons: 
see separate sheet 

4. Consequently, this report has been cashed in respect of the following part, of the international application: 
EI ail parts. 

□ the parts relating to claims Nos. 



1- Statement " ~ 



Novelty (N) 
Inventive step {IS) 
industrial applicability {(A) 



Yes: Claims 
No: Claims 



Yes: Claims 
No; Claims 



Yes; Claims 
No: Claims 



1. 7-21 
1-21 



2, Citations and explanations 
see separate sheet 
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__B oxNq. VH certain defects In the international application 



The following defects in the form or contents of the international application have been noted: 
see separate sheet 



_Bpx No. Vlll Certain observations on the International application 



see separate sheet 
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WRITTEN OPINION OF THE 

INTERNATIONAL SEARCHING Internationa! application No. 

4^1™^^ 

The present application pertains to promoters for the expression of genes of interest in 
vegetative tissue, but not in seeds. 

Re item {V 

Lack of unity of invention 

The application lacks unity as required by Article 3(4)(iii) PCT and Rule 13 PCT; 

tTJi 1 PCT f EatSS that f0f Unity ° f invention t0 be present > a " Object-matter should be 
linked by a single general inventive concept. 

The present application contains two groups as indicated in the search report: 

Group 1 : Claims 1 (partially), 2, 3, 7^21 {all partially) 

Pea ptxA gene promoter represented by Seq. ID No. 1 and its use 
Group 2: Claims 1 (partially), 4-6, 7-21 (all partially) 

Soybean SbHRGP3 gene promoter represented by Seq, ID Nos 2 and 7-9 

and its use 

I!! ^TT ° mCm linWng tb6Se tW0 9roups is that the ciai ™* Peters lead to a 

C^nTT" pattern wherein 9enes 0F intefest afe expressed in v ~ 

However, this concept is not novel, as such methods have been disclosed (see D2 and 
^rf k * m it6m V ' bei ° W) ' AS 3 COmmon concept linkfn 9 Cerent groups in one 

n" ?l S n ° Ve ' inVenKve ' the pr6S6nt COncept does n <* ^present an 
acceptable link concerning unity of invention. 

Since no further special technical feature (Rule 13,2 PCT) could be identified to provide a 
hntang concept between the different groups of the invention, each of these groups must 
be regarded as a separate invention. p 

ITuJZ Tf 6 ? 2 ^ We " 35 03 P6rtain t0 prom0ters exp ^ in vegetative 
issue. D2 discloses a banana actin 1 promoter leading to expression in pseudo-stems 
leaves and roots, and D3 discloses an OsGA3ox2 promoter Ling to 
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INTERNATIONAL SEARCHING International application N 0 - 

AimjORDTlSEPARATE SHEET) FCT/FP?nn. TO? 

vegetative growth tissue, in particular in stems and leaves. In both documents the 
express.cn ,„ flowers, fruits and seeds has not been examined. Consequently the 
objection as to lack of unity is based on the assumption that the promoters of D2 and D3 

ml ZTJJT,T ed ^ SeedS ' ln 0336 thatthe apP ' icant provides comparative data or 
other ev,de nee that these promoters are expressed in seeds, the objection as to lack of 
unity will not be maintained. 

fte item v 

Reasoned statement with regard to novelty, inventive step or Industrial applicability 
citations and explanations supporting such statement 

Reference is made to the following documents: 

□1 : AHN Jl HOON ET AL: "A novel extensin gene encoding a hydroxyproline-rich 

d, 3°i 6 ' n reqUreS SUCr ° Se f0r itS wo ^-inciucible expression in transgenic plants- 
no u J^J ' V01 ' 8 ' n °' 9 ' 1996, Pa9es 1477 " 14 90, XP002340753 ISSN; 1040-4651 
D2: HERMANN S R ET AL: "The banana actin 1 promoter drives near-constitutive 
™T Pe e * pressfon in ^getative tissues of banana (Musa spp.)» PLANT CELL 
TsSN oS-TZlf ' 6 ' September2001 ( 2001 - 09 ). 525-530, XP002340754 

D3r EP-A-1 375 668 (NATIONAL INSTITUTE OF AGROBIOLOGICAL SCIENCES) 2 

January 2004 (2004-01-02) 
D4: DATABASE EMBL [Online] 29 October 1997 (1997-10-29), "Pisum sativum ptxA 

gene XP002340760 retrieved from EB) accession no. EM_PROPSPTXAG 

Database accession no. PSPTXAG 
D5: AHN Jl HOON ET AL: "Expression of a soybean hydroxyproline-rich glycoprotein 

gene is correlated with maturation of roots" PLANT PHYSIOLOGY (ROCKVILLE) 

vol 118, no. 2, February 1998 (1998-02), pages 671-679, XP00234O755 ISSN: 0032- 

s S uloh A ox^?? ? R ' VANANTHAN ET AL 'WnBtata of a peptide methionine 
JompmI , TT B ' n 3 ° le0Stn pram0ter from Brassica « W PLANT 
JOURNAL, vol. 10, no. 2, 1996, pages 235-242, XP002340756 ISSN: 0960-7412 
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dPdTr S t SeSthebananaactin1 f ACT1 )P^™ter.TheACT1 geneandlts 
11? w ? 30 SGqUenCe Sh ° W high6St Sequence identi ^ vegetatively 
Z ! T aCt,n ( genes < see abstract >- ^cording to northern analyses, expression 

pints' he ACT G nZ' I™! ^ <*» abfitfB0 «- !n tranS ^ lc baF ^a 
ml ; ™ n P T dnVeS Str ° ng expression in P s ^o-stems, leaves and 
roots (p. 529). Data for flowers, fruits and seeds are not disclosed. In the absence of 
evidence of expression in seeds, the promoter of D2 is considered to be a functions! 

Z: r6nderS daimS 1 ^ 7 " 21 n0t ^ ^ 33(2) PCT) ZZ o 

cla.ms 2-6 cannot be finally assessed due to clarity problems (see item VIII, be!ow) 

2 ' e™rl° 3 diSd ° SeS ° SGA30X2 9ene Pr0m0ter s ? Qcm ™"y «W*H> 

£2 TZ2t T Ve9etatiVe 9f0Wth ti£EUe ' and in particuiar * ^ ^d stems 
see abstract). In view of D3 claims 1 and 7-21 have to be considered as not 
complying with the requirements of Article 33(2) PCT. Novelty of claims 2-6 cannot 
be finally assessed due to clarity problems (see item VIII, below). 

The objections with respect to novelty will not be maintained in case that the 

D3 iTnu 7t S data ° r ° ther eVjdSnce that the of 02 and 

03 do not fall wrth.n the scope of present claims 1 -21 . 

3. D1 Is a scientific publication dealing with the identification of the SbHRGPS qene and 

sedfo P :°r Sr " GUS " t£ 3 922 bp Njment of the promoter las * 
d , (P ' ( t488) ; { drove ex P ressio " * leaves and stems upon wounding in 

* SUCr0SS (P - 1482) and WaS n0t 9Xbressed in (p. 1482). In 
seedlings express.on could be observed at days 3 and 6-8. 

claims 1-21 are functionally limited and the construct of D1 does not show expression 
-n roots (neither with or without wounding and/or sucrose), novefty has to be 
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fNTERNATfONAL SEARCHING International application No. 

^HORJJ^^ PCT/EP2QQ5/002052 

acKno^edged for claims 1-21 in view of Di. However, objections under Article 5 and 
6 PCT with respect to general disclosure and support have to raised. 



3.2 Claims 1 and 4-21 relate to an expression construct comprising the SPHRGP3 

promoter or functional equivalent fragments or homologues. A length of the promoter 
the fragments or homologues is not indicated and a test method to unambiguously * 
characterize the expression is not given. In view of the different expression of the 
fragment disclosed in D1 it is considered that the claimed constructs do not solve the 
underlying problem over the whole range claimed. It is even questionable if any 
fragment or homolog solves the underlying problem. The subject-matter therefore 
does not comply with Articles 5 and 6 PCT, 

The scope of the claims therefore has to be limited to promoters for which 
expenmental data have been or will be provided with respect to the claimed 

e lZTH P t attern ' AS 3 conse ^ uence thereof ' formulations such as "hybridizing 
under high stringency conditions" are not considered suitable to characterize the 
subject-matter. This also applies to present claim 2. 

Re Item Vli 

Certain defects in the international application 

4. According to Rule 5,1 (a)(l 0 PCT background art useful for understanding, searching 
and waminahon of the invention should be cited in the description. A reference to 
D1 should therefore be introduced into the description. 

Be i tem , VJll 

Certain observations on the international application 

5. The formulations "functional equivalent fragments" and "functional equivalent 
homologues" as used in claims 1-6 and 16 are considered unclear (Article 6 PCT) 
These formulates leave the skilled person in doubt about the exact scope of the 

Furthermore, the term "homolog" describes a relation based on evolution. A relation 
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INTERNATIONAL SEARCHING International application No. 

PCT7EP200M2 

partohr T^D " P ~~ d ^ SK,UenCe respecl t0 a 

S ' ^hln. * a ", d 1 6 wcompass c ° m *"«nt s of the promoter sequence. Or, page 
»lt r ! 7 " ' S S ' ated where poten,ial TATA boxes <" Seq. ID Nos. 1 and 2 
. e located. As outlined in D6, pafle 235 (introduction), the unidirectionality of 
promoters ,s conferred by the TATA box. I, Is therefore considered that the oiled 
Poolers are unidirectional and that consequently the claimed complement * not 
solve the underlying problem (Articles 5 and 6 PCT). In addition the claimed 

Sir"' 5 ' ead '° ° bie0 "° nS UndSr Ru ' e 1W ™ -Pi* <° Z o< 

? ' I* tS Z " p ; K,oml " an, " in <**™ 1 and 1 6 does not delimit the scope of the claims 

s e d ,T d -T ** P " 0r ^ mk ' e 6 P01) ' A Pmm0te ' ha *9 -pressld " 
seeds and h,gh expression In leaves can be considered as predominantly express™ 

claims 1 and 16 not novel. y 

8 ' ll^Tf* ! erm '^ 9etatiVe P ' ant tiSSU6B a,S0 ,acks clarit V (Article 6 PCT) with 
Znt h t f ' med SUbj6Ct - matter - Native tissues are those tissues p esent in 
<i St3te ' UP ° n indUCti ° n t0 f ' 0Wering ' '^CtivLgan 

C ai'rn Tend Z h ?° ' :' at,0n SeedS/frUitS are f ° rmed - ln ^ P~"t ™on 
S eeds maKe dear tHat the C ' aimed P™ 1 *" 8 not expressed in 

9. Claims 3 and 5 pertain to fragments "from about base pair... to about base pair - 
Th s renders claims 3 and 5 unclear (Article 6 PCT) as a skilled person will not know 
wh.cn sequences fall Into the scope of the claims 

As a definition a variance of 20 percent up or down is given on page 9 of the 

10. According to claim 1 the claimed expression construct leads to expression in 
vegetal tissues. ,n claims 1 2and 13 other transgenic oJZ^Z****. 
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yeast, fungi and animals are encompassed in the present wording of the claims This 
,s centered unclear (Article 6 POT), particularly in view of the fact that the.ciaimed 
organisms can be produced, but the claimed expression of the construct will under no 
circumstance be obtained as the relevant organs are not present. 

. TT* : formulation "a cell culture, part ortransgenic propagation material derived from a 
I™'." ° mmm - * daJm 15 is unc,ear <* ^uch materials, even if derived from 
transgemc organisms are not necessarily transgenic or carry the same transgene 
Furthermore, this formulation does not contain any technical information 
Technical information might for example be provided by identifying the sequencers) 
that have to be contained in the material. equence(s) 

The present claims in general pertain to expression in monocotyledonous and 
dfcdtyledonous plants. Experimental data concerning the expression have oniy been 
prided or Arabidopsis and canola, but not for any monocotyledonous plant As it is 
knofrn , n the art that promoters are expressed differently in mono- and 

tZtT^ antS ' f ° r reSSOnS ° f darity {ArtJcle 6 PCT > ei * er experimental data 
for monocotyledonous plants have to be provided or the claims have to be 
reformulated. 
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